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SELYA, Circuit Judge. Plaintiff-appellant Brian Cochran

sued hi s quondam enpl oyer, defendant-appell ee Quest Software, Inc.
(Quest), claimng, inter alia, (1) that Quest's wongfu

term nation of his enploynent caused himto |ose the benefit of
val uabl e but unvested stock options; (2) that, prior to his firing,
Quest unlawfully rescinded sone stock options; and (3) that Quest
shortchanged him in calculating the anmount of options that had
vested before his enploynent ended. The district court wote a
t houghtful rescript and granted sumrary judgnent in the defendant's

favor. Cochran v. Quest Software, Inc., 2002 U S. Dist. LEXS

16204 (D. Mass. Aug. 19, 2002). Cochran appeals. W affirm
I. BACKGROUND
In accordance with the settled praxis for appellate

review of summary judgnents, see, e.qg., Suarez v. Pueblo Int']|

Inc., 229 F.3d 49, 53 (1st Cr. 2000), we rehearse the facts in the
light nost favorable to the summary judgnment |oser (here, the
plaintiff).

In early 1999, the plaintiff |earned that the defendant
was expanding its sales force. He began to explore possible
opportunities and, on February 25, 1999, the defendant offered him
a position as a regional sales manager. The offer letter outlined
t he proposed duties, scope of responsibility, enolunments, and the
l'ike. The conpensation package included a proposed grant of

options for 60,000 shares of Quest stock "with the standard vesting

-2-



schedul e.” That phraseology permtted the plan adm nistrator to
i npose a vesting schedul e not "nore restrictive than twenty percent
per year vesting, with initial vesting to occur not |ater than one
year after the issuance date."

The plaintiff accepted the offer on March 2, 1999, and
began his newjob a week later. At that tine, the plaintiff signed
an acknow edgnent indicating that he had recei ved, and under st ood,
t he enpl oyee handbook. Anong ot her things, the acknow edgnment form
provi ded:

| understand and agree that enploynent wth

Quest Software is not for a specified termand

is at the nutual consent of both Quest

Software and ne. Either [Quest] or | can

term nate the enpl oynent relationship at-wll,

with or without reason, at any tine.

On Novenber 30, 1999, the defendant's stock split three-
for-two. This resulted in an increase in the plaintiff's options
from 60,000 to 90,000 shares, and a proportionate decrease in the
exercise price. At around the sanme tine, the defendant furnished
the plaintiff with a vesting schedule and the plaintiff signed a
docunment assenting to it. The schedule indicated that twenty
percent of the options would vest on April 1, 2000 —all al ong, the
parti es have assuned this to be the one-year anniversary date, and
we i ndul ge that assunption —and an additional thirteen percent

woul d vest every six nonths thereafter for the next two and one-

hal f years. The remainder of the options would vest on April 1,



2003. Al'l vesting was contingent on the plaintiff's continued
enpl oynent .

The enploynent relationship did not go snoothly. In
January of 2000, the plaintiff met wth his imredi ate superior
Dougl as Garn, who expressed disappointnent in his performance.
Garn told the plaintiff that the defendant m ght well recall sone
of his stock options. On March 23, 2000, this prediction becane a
reality; the plan adm nistrator sent the plaintiff a witten notice
that his unvested options had been reduced by 27,500 shares. On
March 27, 2000, the plaintiff signed a form acknow edging this
change. It is inportant to note that the reduction occurred before
any of the options had vested and left the plaintiff with options
for 62,500 shares.

On March 31, 2000, Quest stock split two-for-one. This
split doubl ed the nunber of shares subject to the stock options and
further reduced the exercise price. The next day, the plaintiff
reached the first vesting mlestone. Twenty percent of his
options, covering 25,002 shares, vested at that tine.? He
continued to work for the defendant until July 10, 2000, when he

was cashi ered. He neither asked for nor received a specific reason

The vesting schedule, as supplenented by the parties
specific agreenents, called for the vesting of not |ess than twenty
percent of the optioned shares on April 1, 2000. See text supra.
Under the circunstances, this anounted to a mninmum of 25,000
shares. In point of fact, the plan adm nistrator allotted an extra
two shares to the plaintiff. The parties attach no significance to
this slight variance, so we ignore it.
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for his term nation. Subsequently, he exercised the vested portion
of his stock options, buying 25,6002 shares at a bargain price of
$1.19 per share and inmediately reselling themfor $55 per share.
H's remaining stock options |apsed upon the cessation of his
enpl oynent .

Dissatisfied with his treatnent, the plaintiff sued in a
Massachusetts state court seeking to enforce the remainder of his
stock options or, in the alternative, to recover damages. Citing
diversity of citizenship and the existence of a controversy in the
requi site amount, the defendant renpved the action to the United
States District Court for the District of Massachusetts. See 28
US C 88 1332(a), 1441. After the conpletion of pretrial
di scovery, the parties cross-noved for sunmary judgnent.

The district court granted the defendant's notion and
denied the plaintiff's counterpart notion. The court determ ned
that the plaintiff was an at-will enployee subject to term nation
at any tinme; that the stock options vested periodically (contingent
on future enploynent); and that the defendant had the right to
cancel the unvested stock options upon the plaintiff's discharge.
Cochran, 2002 U.S. Dist. LEXIS 16204, at *22-*23. The court also
uphel d the partial rescission that had occurred in March of 2000,
concluding that the parties had entered into a nutually agreed
nodi fication of the enploynent agreenent and that the plaintiff's

continued enploynent constituted valid consideration for this



nodi fication. |d. at *23. Thus, the plaintiff held vested options
for only 25,002 shares upon his ouster. 1d. at *6.

The plaintiff noved for reconsideration, asking the
district court to reexam ne its determ nati on anent consi deration
and to recal cul ate the nunber of shares that had vested on April 1,
2000. The court summarily denied the notion. This appeal ensued.
II. STANDARD OF REVIEW

This court reviews grants of summary judgnent de novo.

See Plumey v. S. Container, Inc., 303 F.3d 364, 369 (1st Cr.

2002); Suarez, 229 F.3d at 53. W decide for ourselves whether
"the pleadings, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, showt hat
there is no genuine issue as to any material fact and that the
nmoving party is entitled to a judgnent as a nmatter of law. " Fed.
R Gv. P. 56(c). A fact is material if its resolution m ght

affect the outcone of the case under the controlling law. United

States v. One Parcel of Real Property (New Shoreham R 1.), 960
F.2d 200, 204 (1st Cir. 1992). A genuine issue exists as to such
a fact if there is evidence from which a reasonable trier could
decide the fact either way. 1d.

In conducting this canvass of the record, we nust take
the evidence in the light nost flattering to the party opposing

sumary judgnment, indulging all reasonable inferences in that

party's favor. Giggs-Ryan v. Smith, 904 F.2d 112, 115 (1st GCr
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1990) . This does not nean, however, that we nust swallow the
predi cate for the nonnovant's opposition hook, line, and sinker;
anong ot her things, we safely may ignore "conclusory all egations,

i mprobabl e i nf erences, and unsupported specul ation.” Medi na- Mifioz

v. R J. Reynolds Tobacco Co., 896 F.2d 5, 8 (1st G r. 1990). This

framework is not altered by the presence of cross-notions for

sunmary judgment. See Blackie v. Maine, 75 F.3d 716, 721 (1st Cr.

1996) (explaining that the court nust null each notion separately,
drawi ng i nferences agai nst each novant in turn).
IIT. DISCUSSION

W now turn to the nerits of the plaintiff's
asseverational array. Refined to bare essence, he nmkes three
argunment s. First, he charges that the defendant wongfully
term nated his enpl oynent. Second, he alleges that, prior to his
dism ssal, the defendant illegally rescinded sone of his stock
options. Finally, he challenges the district court's conputation
of the nunmber of options that had vested before he was handed his
wal ki ng papers. W address each argunent in turn.

As a threshold matter, though, we first nust determ ne
what law to apply. It is elementary that a federal court sitting
in diversity jurisdiction nust borrow the substantive |aw of the

forumstate. Erie RR Co. v. Tonpkins, 304 U S. 64, 78 (1938).

The forumstate's choice-of-lawtenets are part of its substantive

| aw, Klaxon Co. v. Stentor Elec. Mg. Co., 313 U S. 487, 496-97




(1941), and Massachusetts courts generally apply the law of the
state that has the nost significant relationshiptothe litigation.

See Bushkin Assocs., Inc. v. Raytheon Co., 473 N E. 2d 662, 668-69

(Mass. 1985).

In this instance, we need not undertake an archeol ogi cal
dig to locate the case's center of gravity. It is settled in this
circuit that when the parties have reached a pl ausi bl e agreenent
about what |aw governs, a federal court sitting in diversity
jurisdiction is free to forgo i ndependent inquiry and accept that

agreenment. See Borden v. Paul Revere Life Ins. Co., 935 F.2d 370,

375 (1st Cir. 1991). Thus, we follow the parties' |ead and apply
t he substantive | aw of Massachusetts.

A. Wrongful Termination.

The plaintiff's wongful termnation claim rests
initially on the prem se that he was not an at-wi |l enployee, but,
rat her, an enployee for a termof years. In his view, a definite
term of enploynment can —and should —be inplied fromthe text of
the offer letter. This is w shful thinking.

The plaintiff's argunent begins with a statenent in the
offer letter granting hi moptions for 60,000 shares of stock "with
the standard vesting schedule.” Building on this neager
foundation, he argues that the defendant's standard vesting
schedul e contenplated vesting over several vyears, and that,

therefore, this | anguage shows an intention to enploy the plaintiff
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for a definite termof years, that is, throughout the nmulti-year
vesting peri od.

This construct is unpersuasive. First and forenost, it
di sregards t he express | anguage of the offer letter, which included
an explicit statenment that, if the offer were accepted and the
plaintiff became an enployee, the defendant thereafter "nay
termnate [the plaintiff's] enploynent at any tine with or w thout
cause. " It also disregards the fact that the offer letter
descri bed the defendant as an "At WII" enpl oyer. The stock option
agreenent, executed ancillary to the plaintiff's acceptance of the
of fer, made the sane point in a nore baroque fashion. |t provided:

Nothing in the Plan shall confer upon [an

enpl oyee] any right to continue in service for

any period of specific duration or interfere

with or otherwise restrict in any way the

rights of [Quest] . . . to termnate such

person's service at any tinme for any reason,

Wi th or without cause. [Excess capitalization

omtted.]
If nore were needed, the enployee handbook contained nunerous
statenents to the effect that all of Quest's enploynent
rel ati onshi ps were at-will. The plaintiff signed an acknow edgment
i ndicating both that he received a copy of this handbook when he
started with the defendant and that he understood its adnonitions.
Thi s acknow edgnent specifically not ed t he plaintiff's
understanding that "enploynment with Quest Software is not for a

specified termand is at the nutual consent of both Quest Software

and [the enpl oyee] . "



In Massachusetts, as elsewhere, the terns of an
enpl oynment agreenent nust be deduced, construed, and enforced as
witten. In the course of that endeavor, courts may not singl e out
an isolated word or phrase at the expense of the |anguage as a
whol e. Here, the plaintiff's contract contains not the slightest
hint of anbiguity as to the duration of the enploynment.? The sane
is true of the stock option agreenent. The enpl oyee handbook seal s

the deal. See Jackson v. Action for Boston Cnty. Dev., Inc., 525

N. E. 2d 411, 415 (Mass. 1988) (concl udi ng that conti nui ng enpl oynent
after receiving an enpl oyee manual can suffice to incorporate the
manual's terns into the enploynent contract). So viewed, the
interpretive task is unconplicated: the plaintiff was an at-wl|
enpl oyee, and the defendant had an unfettered right to discharge

him See id. at 412; Cort v. Bristol-Myers Co., 431 N E. 2d 908,

911 (Mamss. 1982); Fenton v. Fed. St. Bldg. Trust, 39 N E. 2d 414,

415 (Mass. 1942).

The plaintiff relies on Presto v. Sequoia Sys., Inc., 633 F
Supp. 1117 (D. Mass. 1986), to support his claimthat an offer of
stock options vesting over a period of tine necessarily creates a
contract for atermof years. This reliance is mslaid. The court
there was addressing a notion for dism ssal under Fed. R Cv. P.
12(b) (6). See id. at 1118. The standards applicable at the
summary judgnent stage are far nore demandi ng. Conpare, e.q.,
Arruda v. Sears, Roebuck & Co., 310 F.3d 13, 18 (1st Cir. 2002)
(articulating standard under Rule 12(b)(6)), with, e.qg., Plum ey,
303 F.3d at 368-69 (articulating standard under Rule 56(c)).
Moreover, the docunments at issue in Presto | acked the express and
repeated references to at-will enpl oynent that perneate the record
in this case.
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The plaintiff has a fall back position on this issue. He
contends that the termination of his enploynent was w ongful
because the firing prevented the vesting of his renmining stock
opti ons. This contention requires us to consider a narrow
exception that Massachusetts courts have carved to the rul e that an
enpl oyer nmay jettison an at-will enployee any tine and for any
reason, without incurring liability for danages.

The exception applies to cases in which an ousted
enpl oyee can show that the term nation of his enploynent deprived
hi m of conpensation clearly connected to work already perforned

(and, thus, unjustly enriched the enployer). See, e.qg., Harrison

v. NetCentric Corp., 744 N E 2d 622, 629-30 (Mass. 2001); Fortune

v. Nat'l Cash Register Co., 364 N E 2d 1251, 1257 (Mass. 1977).

The rational e behind this exceptionis that every contract contains
a covenant of good faith and fair dealing, and an enpl oyer breaches
that covenant when it dismsses an at-will enployee in order to
deprive hi mof conpensation fairly earned and | egiti mately expect ed

for services already rendered. See Millowney v. Data Gen. Corp.

143 F. 3d 1081, 1083-84 (7th Cir. 1998) (applying Mass. |aw); King
v. Driscoll, 673 N E. 2d 859, 862-63 (Mass. 1996). In short, this

exception is designed to preclude an enpl oyer fromtaki ng an unfair

financi al advantage. McCone v. New Engl. Tel. & Tel. Co., 471

N. E. 2d 47, 50 (Mass. 1984).
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Here, the plaintiff's effort to fit his case within this
i sthm an excepti on depends upon his assunption that unvested stock
options should be treated as deferred conpensation for services
al ready perforned. This assunption is incorrect. It has been
squarely addressed —and soundly rej ected —by the Suprene Judi ci al
Court of Massachusetts (SJC) in Harrison. There, the plaintiff
al | eged that his enpl oyer had term nated his enpl oynent in order to
prevent the vesting of certain stock options. Harrison, 744 N E. 2d
at 629-30. The SJC pointed out that the stock options vested over
time only if the plaintiff continued in the defendant's enpl oy and
ruled that the "unvested shares are not earned conpensation for
past services, but conpensation contingent on his continued
enpl oynent . " Id. at 630. The case at bar is mterially
i ndi stingui shable from Harri son: the plaintiff's stock options
vest ed over tine, contingent on the continuation of the enpl oynent
rel ati onshi p. Thus, the unvested portion (which the plaintiff
forfeited upon discharge) did not constitute earned conpensation
for past services. See id. Accordingly, the plaintiff's attenpted
end run around the at-will enploynent doctrine takes himinto a
dead end.

That concl udes this aspect of the matter. The plaintiff
was an at-will enployee who served at the defendant's pleasure.
Since no cogni zable exception to the general rule pertains, the

district court appropriately rejected the plaintiff's claim for
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damages arising out of term nation of the enpl oynent rel ati onshi p.

See generally Gamyv. Liberty Mut. Ins. Co., 429 N E. 2d 21, 27-28

(Mass. 1981) (holding that the absence of good cause in term nating
an at-will enployee, without nore, is insufficient to trigger
liability for wongful discharge).

B. Partial Rescission.

The plaintiff next posits that the defendant unlawfully
canceled a portion of the unvested stock options. The facts are
straightforward. On March 23, 2000, the defendant, disappointed
with the plaintiff's job performance, rescinded unvested stock
options for 27,500 shares of stock. The cancell ation of these
options was nenorialized both in a witten notice sent to the
plaintiff and in a formsigned by the plaintiff acknow edgi ng the
action. The acknow edgnent form was executed on March 27, 2000,
and the plaintiff continued to work for the defendant until his
eventual ouster on July 10, 2000.

The plaintiff now clains that the defendant had no ri ght
to take unilateral action to alter the ternms of his enploynent
agreenent and that, in any event, the nodification is invalid due
to lack of consideration. The defendant counters that it had an
absolute right to tinker with the nunber of options before they
vest ed. It adds that the plaintiff assented to the partial

resci ssion and that his continued enpl oynent after receiving notice
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of the nodification constituted valid consideration for the change
in contractual terns.

As said, the offer letter and related docunents
establ i shed an at-will relationship. See supra Part I11(A). Wile
an at-will enploynent agreenent does not bind the parties for a
particular length of tinme, its terns nonetheless define the
parties' rights and obligations during whatever period of tine the

enpl oynment relationship renmains intact. See Sargent v. Tenaska

Inc., 914 F. Supp. 722, 726 (D. Mass. 1996) (explaining that an
agreenent for at-will enploynent may contain terns that are binding

and effective during the life of the contract); Sinmons v. Am Dry

G nger Ale Co., 140 N E.2d 649, 653 (Mass. 1957) (simlar). I t

appears, therefore, that the defendant's promse to grant stock
options to the plaintiff constituted a term of the enploynent
agreenent (subject, of course, to the provisions of the vesting
schedul e, the conpany's stock plan, and the option agreenent), and
t hat t he defendant did not have the unqualified right to alter that
term

Assum ng that the defendant | acked a unilateral right to
cancel unvested stock options, the question reduces to whether the
partial rescission of the options was a valid consensual
nodi fication of the enploynent arrangenent. Li ke the district
court, Cochran, 2002 U. S. Dist. LEXI S 16204, at *23, we answer that

guestion affirmatively.
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Under Massachusetts law, the parties to a contract nust

agree to a nodification. New Engl. Mut. Life Ins. Co. v. Harvey,

82 F. Supp. 702, 706 (D. Mass. 1949). Such an agreenent may be

express or inplied. Rogers v. Rogers & Brother, 1 N.E. 122, 122-23

(Mass. 1885). In either event, however, the nodification nust be
supported by consideration. Sargent, 914 F. Supp. at 727; Tri-Cty

Concrete Co. v. AL.A Constr. Co., 179 N E. 2d 319, 320 (Mass

1962) .

In order to establish a valid nodification here, the
def endant had to showthat the plaintiff not only consented to the
partial rescission of the stock options but also received legally
sufficient consideration in exchange for accepting this reduction
in future benefits. The record denonstrates incontrovertibly that
the plaintiff acquiesced in the partial rescission. It is
uncontradi cted that, in January of 2000, he participated in a
meeting with his inmediate superior in which he was inforned that
t he conpany was unhappy with his performance and was cont enpl ati ng
t aki ng back sonme of the stock options. He concedes that he was
aware of the partial rescission that foll owed and that he signed an
acknow edgnent nenorializing the action. Consent is, therefore,
est abl i shed.

That | eaves the question of consideration. After the
partial rescission, the defendant forbore from ending the

enpl oynent rel ationship and the plaintiff continued to work for the
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defendant for nore than three nonths. W think that this
constituted nutual consideration. Where, as here, the parties
reach an agreenent to nodify the ternms of an at-wll enploynment
contract, the enployer's forbearance from ending the enploynent

relati onship, coupled with the enployee's continued performance,

can satisfy the consideration requirenent. See G shen v. Dura
Corp., 285 NE 2d 117, 121 (Mass. 1972);® Patton v. Babson

Statistical Org., Inc., 156 N.E. 534, 536 (Mss. 1927).

When all is said and done, this is a classic case of
consi deration. Wen the nodification took place, the enpl oyee had
no right to continued enploynent and the enployer had no right to
the enployee's future services. Thus, each party provided
consideration to the other sufficient to support a continuation of
the enpl oynent rel ati onship, on nodified terns, for an
i ndeterm nate future period.

For these reasons, we conclude that the plaintiff's
enpl oynment agreenent was duly nodified by the partial rescission of
his unvested stock options. Both parties thus were bound by the

nmodi fi cati on.

3The nodi fication in G shen invol ved future conmi ssions rat her
than the future vesting of stock. 285 N E 2d at 118. Because
unvested stock options are not earned conpensation for past
services, but, rather, future conpensation contingent on continued
enpl oynent, Harrison, 744 N E 2d at 629, this distinction is
I nsignificant. VWhat matters is that, in each instance, the
conpensation remained to be earned and the enployee had no
contractual right to continue working in order to earn it.
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C. Number of Shares.

W now reach the plaintiff's final assignnent of error:
his objectionto the district court's calculation that, at the tine
of his ouster, he had a vested interest in options for only 25,002

shar es. See Cochran, 2002 U.S. Dist. LEXIS 16204, at *6, *23.

We begin by summarizing what the record reveals. The
defendant originally granted the plaintiff options for 60,000
shar es. On Novenber 30, 1999, a three-for-two stock split
i ncreased that nunber to 90,000. On March 23, 2000, options for
27,500 shares were rescinded, reducing the plaintiff's total to
62,500 — a fact that was clearly indicated on the statenent
furnished to the plaintiff and which he signed on March 27, 2000.
On March 31, 2000, Quest stock split two-for-one, doubling the
plaintiff's holdings so that he held options for 125,000 shares.
The next day, options for 25,002 shares vest ed.

The district court found that the record was clear as to
these facts. The plaintiff's attack on that conclusion and on the
resul tant cal cul ation has taken a variety of inconsistent forns.
None has nerit.

At the summary judgnent stage, the plaintiff asserted
that options for 45, 000 shares had vested before his ouster. He
arrived at this figure on the theory that he had options for
180, 000 shares and that twenty-five percent of them had vested on

April 1, 2000. As to this assertion, two observations suffice.
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For one thing, the plaintiff did not then hold options for 180, 000
shares; that rodonontade ignores the partial rescission. For
another thing, twenty-five percent initial vesting is neither
referred to in any docunentary exhibit nor borne out by any other
probative evidence. The plaintiff's claim is, therefore,
groundl ess.

After the district court rejected this initiative, the
plaintiff shifted gears. 1In his notion for reconsideration, Fed.
R Cv. P. 59(e), he maintained for the first tinme that the option
statenments sent to him by the plan admnistrator showed that
options for 30,502 shares had vested on April 1, 2000. The
district court summarily rejected this newinitiative.

Litigation is not a gane of hopscotch. It is generally
accepted that a party may not, on a notion for reconsideration
advance a new argunent that could (and shoul d) have been presented

prior tothe district court's original ruling. E.g., D Marco-Zappa

v. Cabanillas, 238 F.3d 25, 33 (1st GCr. 2001); Aybar v. Crispin-

Reyes, 118 F.3d 10, 16 (1st Cr. 1997). This principle has deep
prudential roots. Litigants nornmally nust frane the issues in a
case before the trial court rules. After that point, a litigant
shoul d not be allowed to switch fromtheory to theory |ike a bee in
search of honey. Agai nst this backdrop, the district court

scarcely can be said to have abused its discretion in refusing to
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reconsider its decision based on the plaintiff's newWy raised
argunent .

In all events, the conclusory assertion that the
plaintiff was shortchanged by sonme 5,500 shares is belied by the
record. Prior tothe partial rescission, the plaintiff had options
for 90,000 shares. After the partial rescission, the plaintiff had
options for 62,500 shares. In accordance with the standard vesting
schedule and the parties' agreenents, twenty percent of these
options (i.e., options for 12,500 shares) were due to vest on Apri l
1, 2000. The two-for-one stock split, effective on Mrch 31,
doubl ed both of these nunbers, giving the plaintiff options for
125, 000 shares, of which 25,000 were due to vest the foll ow ng day.

Al t hough that arithnetic seens irrefutable, the plaintiff
nevertheless tries to refute it. H's challenge takes two paths.
First, he extracts a figure fromthe plan adm ni strator's Novenber
30, 1999 statenent (which showed that options for 18,000 shares
were due to vest on April 1, 2000) and a figure fromthe March 23,
2000 statement (which showed that options for 12,500 shares were
due to vest on April 1, 2000). He then adds the excerpted figures
together to arrive at a total of 30,500 shares. This is voodoo
mat hemati cs: addi ng the 18,000 shares that were set to vest before
either the partial rescission or the |later stock split took effect

to the 12,500 shares that were set to vest after the resci ssi on had
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occurred matches two nunbers that were never neant to be
aggregated. The result is neaningl ess.

Alternatively, the plaintiff clains that after the two-
for-one stock split, he had options for 180,000 shares, so that
under the vesting fornmula options for 30,500 shares should have
become irrevocable on April 1, 2000 (logically, the figure should
be 36,000, but the plaintiff blithely ignores this discrepancy).
This argument m sconceives the effect of the partial rescission,
which took effect before the stock split, not afterwards. The
argunent is, therefore, neritless.

On appeal, the plaintiff presses what could be regarded
either as a variation on his second theory or as a third theory.
In this court, he attenpts to reinvent the chronol ogy of events,
suggesting that the two-for-one stock split occurred prior to the
partial rescission of his stock options (and that, therefore, the
partial rescission of 27,500 shares left him with options for
152,500 shares, of which twenty percent — 30,500 shares — were
vested at the time of his dismssal). No matter how we view it,
this suggestion is deeply flawed.

In the first place, it is avirtually ironclad rul e that
a party may not advance for the first tinme on appeal either a new
argunment or an old argunent that depends on a new factual

predi cat e. E.q9., United States v. Bongiorno, 110 F.3d 132, 133

(1st Cir. 1997); Teansters Union Local No. 59 v. Superline Transp.
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Co., 953 F.2d 17, 21 (1st Gr. 1992); dauson v. Smth, 823 F.2d

660, 666 (1st Cir. 1987). The record here contains no basis for a
departure fromthis settled practice, and we see no reason to treat
with a neoteric theory that was not seasonably advanced bel ow.
Even if we were disposed to reachit, the plaintiff's new
argunent as to the timng of the stock split has no footing in the
record. The supposed "fact” on which it hinges —the sequence of
events —was never asserted before the district court. To the
contrary, the defendant filed a statement of undi sputed materi al
facts in support of its notion for summary judgnent in which it
stated that the two-for-one stock split occurred on March 31, 2000
(a few days after the plaintiff had acknow edged the ef fectiveness
of the partial rescission). Under the applicable |ocal rule, it
was i ncunbent on the plaintiff to include in his opposition to the
defendant's notion "a concise statenent of the material facts of
record as to which it is contended that there exists a genuine
issue to be tried.” D. Mass. R 56.1. Here, however, the
plaintiff chose not to contest the date of the stock split, and the
| ocal rule provides that "material facts of record set forth in the
statenment required to be served by the noving party will be deened
for purposes of the notion to be admtted by opposing parties
unl ess controverted by the statenent required to be served by
opposing parties.” Id. Accordingly, the stock split date is

deened admtted. See Carreiro v. Rhodes GII & Co., 68 F.3d 1443,
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1446 n.3 (1st Cir. 1995); ED C v. Anchor Props., Inc., 13 F. 3d 27,

31 (1st Gr. 1994). This adm ssion places the sequence of events
exactly as the district court determned it to be (and, thus
defenestrates the plaintiff's belatedly proffered theory).
IV. CONCLUSION

We need go no further. For the reasons el uci dated above,
we affirmthe district court's entry of summary judgnent in favor

of the defendant.

Affirmed. Costs to appellee.

-22-



